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Tor Sir Patrick Aikenhead, 


Agaimſt 


N IR Patrick Aikenhead Was preferred to the Lands of Dunce and Crum: 
ane, at the Publick Roap of Sir Fames Cockburns Eſtate, and there- 


betwixt him and the Heretor and Creditors. 


The matter was remitted tomy Lord Rankeilor, at whoſe ſight theſe differen- 
ces were to be adjuſted 2 And his Lord(bip having reported ſeveral points con. 
traverted, the Lords have found, that there is yet place for Rectifications, and 
accordingly have recti ſied ſeveral Errors in the Proceſs of Sale. 


F 


The Porchaſer does now further inſiſt, for refifying a miſtake in the Ren- 
tal, whereby the Kain, Poultry, and Dargs, pay able out of ſeveral parcels of 


the Eſtate, conform toa particular Lift produced, are ſtated as a part of the 

Rent, and the Scheme approven by the Lords, and for which the Purchaſer 

hath already given Bond. To 1%, 15 
It was alledged for the Heretor and Creditors, 1. That the Kain, Poultry, 


and Dargs, do make up an effectual part of the Rent, and are more defirable, 


and frequently more uſeful to the Proprietar, than the Money or Victual- rent. 
But 2. The Kain, Poultry and Dargs, which fall now under debate are liqui- 
dat, and payable io Money zſo that here there is no miſtake, the Probation being 
clear aud diſtinò, and the Kain, Poultry, and Dargs, being truly payable , as 
they are ſtated in the Rental, And 3. There is a great quantity of the Kain, 
Pouliry, and Dargs, now contraverted. whicb arepayable by Fewars, and are 
a part of their reddendo. 5 5 | ES 
The Purſuer anſwers, That rhe Interloquitor whereby the Lords have ine 
cluded, and ſtared any part of the Kain Poultry, and Drags, in the Rental, 
for which the Purchaſer was to pay ſo high a price did certainly paſs of courſe, 
and did not fall under particular conſide ration; And after peruſal of the 
whole Interloquitor: in this Proceſs of Sale, the Purchaſer does poſitively aſ- 
ſert, that there is no ſpecial and particular Interloquitor, appointing him to 
pay for Kain Poultry, or Dargs: But on the contrair, the Lords by ane ex- 
preſs Interloquitor, have deduced Kain and Poultry, as a Caſuality, as far as 
the ſame was ſuggeſted, or brought under their particular confideratio betore 
the Sale; So that it is evident, the Lords have as yet made no difference, and 
the Approbation of the Scheme, containing the Kain, Poultry and Dargs, 
| hath paſſed through unadvertancie, it having never been queſtioned, why the 


Purchater ſhould be allowed the Kain, Poultry and Dargs ot certain parts of 
the Eſtate, and not ot the whole. | 


Nor 
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Kr James Cockburn and hu Creditors. 


upon he applyed to the Lords, in order to determine ſeveral debates 5 
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Not does it alter the Caſe, 15 the Kain, Poultry, and Dargs in queſtion are 
Liquidat, &payable. ig. ſpecie, or in toney, at the option of the Heretor, becauſe 
1 The. Kain and Eoultry, which are already allowed to paſs as a Caſuality to the 
Purchaſer, are likewayes liquidat, and the Price mentioned in the proven 
Rental, for both is the ſame. 2. It is moſt uſual, and can be made appear 
from the tenor. of alf Tacks, that Kain & Services arealwayes reduced to a cer- 
tain Price, and yet the common practice in this matter, will ſatis ſie the Lords, 
that it is altogether unknown, that ever a Purchaſer, either in a Convention» 
"a Price for ſuch Caſualities. e 
d, that a gtext part of the Kain, Poultry, and Dargs, are pays 


And whereas it 18 A 


able by Feuars, 


The Purchaſer Anſwers, 1- There is no difference in the Point betwixt Rent and Feu- 


duty, for what goes 25 a Caſuality in Rent, goes alſo as a Caſuality in Feu, and Caſualities 


are more largely allowedin Superioricies then in Property, 2. Albeit the Depoſitions in 
P:ocels bear the Kain, Poultry, and 'Dargs, to be payable by the Feuers, yet there is none 
of the Depoſitions bears that theſe Czſualicies are 4 part of the Reddendoes, or contained 
in the Feu. Chirters, and there is none of che Charters produced for inſtructing the ſame: 
So that the Probation as to this Point, being of the ſame kind with the Probation of the 
Kain and Poultry payable for che other parts of the Eftate, which are allowed to the Pur- 
cbaſer as a Caſuality, there ought no difference to be made, and the Credicors cannot no- 
ſupply or. adminiculat the Probatien, and farther it is known to be the conſtant Cuſtom 
over all Scotland, that every Honſe pays Poultry, one or more, | | 

To faeilitat this Rectiſication, the Lords are humbly defired to notice, that the Feus of 
Dwnce are the menneſt and work part of all the Rental, for they are Feus of Honſes, of- 
ten waſte and ruinolis, and very ineffactaal: | 

2, The Lords would Rill be pleaſed to remember, and it is inſtructed to the Con viction 
of the Lord Reporter, that the Purchaſer is materially leſed, in (at leaſt) 500 lib. Scors of 
yearly Rent, amounting to 11000 /ib, «t 2x years Purchaſei; and that in one Article of the 
Parks which occured from this, that the Probation proceeded by Meaſuring, and that the 
Witneſſes who deponed as to the Valiie of the Acres meaſured, were not dnely Interrogat, 
and albeit che number of the Acres was made up by Mes ſuring, yet the VVitneſſes have ſince 
declared, and are ſtill willing to make Faith, that they formerly Deponed upon the VVorth 
and Value, not of meaſured Acres, but of ſuch as they poſſeſs themſelves about Dunce. 
which are notourly knowen to exceed meaſured Acres, in a third or fourth pare, and this 
Miſtake is (ufficieutlie proven by the Event, for theſe Parks can by no diligence be got Set 
above the half of the Rate at which they were Sold by the Roup, It deſerves likewiſe Con- 
ſideration that both Multures& Cuſtoms are Sold to the Purchaſer at One & Twentie Years 
c 2 Quarters Parchaſe, which ought indeed to have been ſtated at a different Value from the 


other parts of the Eftaze: As alſo, the haill Teinds of the Eſtate are Sold at Twelve Years Pur 


chafe, though the Tacks thereto do expire within thirtie Tears, or little more, which will 
very quicklie prove an ineffeQual part of che Rent. But albeit theſe Particulaxs be in them» 
ſelves very. Valuable, yet the Purchaſer does not at preſeng Reclaim, in reſpe& they have 
been ſpecially under che Lords Confideration, but hamblie expects they / Prevail, as a 
Ground of Equitie with the Lords to proceed in the preſent ReQiification, 


n Reſed whereof, 8, 


